
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



TAYLOR v. STEAMBOAT COMMONWEALTH. 



to regard the rules of the common law 
as to champerty and maintenance as in 
full operation, independent of statutes : 
Schafermanv. O'Brien, 28 Md. 565. But 
in others the courts refuse to adopt the 
rule that counsel may stipulate for a 
portion of the avails of the suit over 
and above all expenses ont of pocket : 
Boardman v. Thompson, 25 Iowa 487. 

2. We have thus referred sufficiently 
to the decisions in the different states to 
show that the law of champerty and 
maintenance is not regarded as having 
much stringency of operation independ- 
ent of special statutes. This is the 
second question involved in this case, 
which seems to us of great moment. 
Where, as in the American states, the 
criminal code is exclusively statutory, or 
mainly so, it seems to us most unfor- 
tunate to allow a loophole to remain 
open for the admission of certain offences 
as existing at common law. It is so 
loose and indefinite, and so liable to 
abuse, that tyranny itself could not de- 



sire a more effective instrument. And we 
trust that where such offences have been 
recognised by the courts, the legislature 
will feel the indispensable importance of 
having them clearly defined by supple- 
mentary statutes, and all further con- 
structive offences, as existing at com- 
mon law, strictly prohibited in the 
future. 

We do not object to declaring con- 
tracts which tend needlessly to the fos- 
tering of useless litigation or specula- 
tion in lawsuits, void and inoperative 
upon general principles of sound policy 
and good order. The rule adopted in 
Ohio, that where there is no statute 
against champerty and maintenance no 
one can be punished criminally for the 
offence, as at common law, but that the 
courts will not give effect to champer- 
tous contracts, upon the general princi- 
ple that they are contrary to sound 
policy and the good order of social life, 
is very just : Keg v. Vatter, 1 Ham- 
mond 132. I. F. R. 



United States Circuit Court. Eastern District of Missouri. 
DANIEL G. TAYLOR, Aom'k., v. STEAMBOAT COMMONWEALTH. 

A maritime lien will be created for repairs done on a boat or vessel at the home 
port, if the repairs arc made on the credit of the boat or vessel ; but where the 
person doing the work stipulates for other and different security from that of the 
boat or vessel, the maritime lien is waived and cannot be enforced. 

Where a party in his libel sets up an admiralty lien, be cannot be allowed if 
that fails to set up and rely upon a common-law or statutory lien. 

This was an appeal from a decree of the District Court upon a 
libel in rem. The facts appear in the report of the case when 
before the District Court : 13 Am. Law Reg. N. S. 502. 

G. Campbell, for the Steamboat, appellant. 

Krurn <f Patrick, for libellant. 

Miller, Circuit J. — The owner of the steamboat Commonwealth 
is a resident of St. Louis ; the repairs therefore were done in what, 
in admiralty, is technically known as the "homo port" of the 
vessel, and our Supreme Courts have decided for forty or fifty 
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years that no admiralty lien exists by reason of supplies and 
repairs furnished in the home port of the vessel. There is no 
decision of the Supreme Court of the United States reversing or 
changing that doctrine, but the sentiments of the profession of 
the country — that part of the profession which devotes itself to 
the admiralty practice — and the sentiment, I think, of the parties 
interested in vessels, has been that that doctrine is not the correct 
one. It is a doctrine which we have derived from the English 
courts, and it is the doctrine of the English courts that no such 
admiralty lien can be had in the home port of the country. The 
English courts say, that when a man has a lien on a vessel of that 
kind, he holds possession of her, like the lien of a carpenter or a 
carriage-maker for repairing anything in his trade ; and while he 
holds possession of that lien, if he keeps possession, he may have 
such statutory lien as the laws of the land give him ; but he has 
no maritime lien for such services in a home port, and we have 
followed that doctrine. It is not the doctrine of the continental 
countries, it was not the doctrine of the civil law. The doctrine 
is the other way in all the continental courts. Our courts, how- 
ever, have followed the English courts in that, and held that if 
supplies or repairs are furnished in a foreign port, that is in 
any port where the vessel is found needing those supplies or repairs, 
other than that in which the owner lives, the admiralty law creates 
a lien on the vessel. Supplies and repairs can be furnished, and 
the man that furnishes them has a lien on the vessel on the ground 
that the owner is not there, that it is necessary that the repairs 
should be made, that they are necessary to the vessel in order to 
enable it to prosecute a voyage, and that the master having ordered 
them, the merchant may furnish them in a foreign port to the 
master and have a lien on the vessel. We have followed that 
doctrine in the courts of the United States, but as I said before 
there has been a very strong feeling that the doctrine ought to 
extend to the home ports, and a rule which the Supreme Court of 
the United States had prescribed for the proceedings and practice 
in admiralty courts, which forbids the bringing of a suit in rem in 
that class of cases, has been repealed by the Supreme Court. I 
violate no propriety, I think, in saying that the Supreme Court 
repealed that rule with a view for consideration, and it will come 
up ; and it is involved in this case to some extent, or is supposed 
to be involved in this case. I have no hesitation myself in saying 
in this case that if there was nothing more than the fact stated 
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originally, that Captain Taylor repaired this vessel to the extent 
of $21,000, I would affirm the judgment of the District Court, 
which confirmed the lien and ordered the vessel to be sold and the 
money to be appropriated to pay that debt. I believe that that 
will be the doctrine which will be held by the Supreme Court, and 
I have no doubt that the law adopted by the English courts is not 
the general maritime law. In this country we are governed, where 
it is a question of maritime law, by the maritime law, the continental 
law, or the law as it may be gathered from all the maritime nations 
of the world. The English law, on the contrary, has been the 
result of the conflict between the courts of common law, especially 
the Court of King's Bench in Great Britain, which was jealous 
alike of all other courts, as it was of the Court of Admiralty and 
Ecclesiastical Courts, which was always issuing its prohibitions in 
defence of what it supposed to be the exclusive right of the common- 
law courts, and to that spirit of asserting the extended and ex- 
clusive jurisdiction of the common-law courts in opposition to the 
admiralty courts. To this is due alone the fact that the English 
courts adopted the rule that for work and labor done on a vessel 
in a home port there was no lien on the vessel other than the 
common-law lien of possession, and that when that was parted with 
the lien was gone. 

I have no hesitation in saying myself, therefore, that the rule 
of allowing a lien for these repairs ought to be extended to a vessel 
in a home port, as well as to a vessel in a foreign port, and that 
this vessel, and this work and labor, are of a character which, in my 
opinion, probably constitute such a lien, if the parties had permit- 
ted it to rest on the implied results of the work and labor done 
under such circumstances. But, unfortunately, they did not. They 
entered into a specified contract for this work. There is no doubt 
about that contract, although some little doubt is expressed as to 
the precise reliance placed upon it by Mr. Taylor. The contract 
itself, I think, shows for itself what he did rely on, and that is the 
trouble in this case. Before the vessel was docked, and before any 
work was done on her, they made a specific agreement, which was 
reduced to writing, not signed by the parties, but a memorandum 
made by the agent of the wrecking company, and that agreement 
is this : That if the repairs did not exceed $10,000 they were to 
be paid for one-half in cash, and the balance in an endorsed note ; 
if they exceeded $10,000 they were to be paid one-third in cash 
and the balance in endorsed notes, payable, I think, in thirty, 
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sixty and ninety days. As to what endorsed notes meant, there is 
no controversy. It meant personal security. Now, the contract 
was : that for this work I am going to do for you, you are to pay 
me a considerable portion in cash, as the work progresses, or before 
you get the vessel, and at the end of it you are to pay me the 
balance in good negotiable notes, with proper and sufficient secur- 
ity. I have no doubt of the fact that a man doing that kind of 
work may rely on the owner of the vessel, and that if he makes no 
specific contract on the subject, he will have a right against the 
owner and the vessel, and under some circumstances against the 
master ; but that is a lien which the law implies from the circum- 
stances, and if a specific contract is made which shows that the 
party relied upon other security and other modes of payment, then 
he cannot enforce the admiralty lien. It is very clear to me, 
here, that Captain Taylor, in making this contract, never intended 
to rely on the security of the vessel itself, because he made this 
contract for the very best kind of other payment. What better 
payment can a man have than secured papers ? And what is the 
use of his relying on the vessel as security when he says : " Before 
you get this vessel out of my hands, you are to pay me one-half 
cash, and the balance in endorsed notes with good security." 

I think, having made an express contract for an express secur- 
ity, he cannot say " I did this work on the credit of the vessel." 
In other words, I think if there is any question of admiralty lien, a 
lien for supplies and repairs, that it must have been the intention 
in the mind of the party who furnishes the supplies and repairs 
whether in a home or foreign port, to rely on the credit of the ves- 
sel ; and although in a foreign port (and I suppose the same thing 
would apply here when the supplies and repairs are necessary, and 
nothing is said to the contrary), the law presumes a reliance on 
the vessel, yet it is only a presumption. But it is said that in for- 
eign ports such is the presumption, because the man who furnishes 
the supplies is not there and may not know anything of the owner. 
If it can be shown that he did not rely on that alone, and that he 
intended to rely on other security, which he supposed sufficient, 
or which was supposed to be better, then he had no lien, because 
the lien arises from implication, from the fact expressed or implied 
that the man in furnishing the supplies or contracting a debt, relied 
on the vessel as security, and if he relied on anything else it is 
another security sufficient, or supposed to be, which, in case that 
Vol. XXIII.— 12 
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turned out to be insufficient, does not restore his lien. I am sorry 
for this result, because it seems this corporation is a mere sham, 
and whether any party belonging to it may be individually liable 
or not, I do not know. But the result of it is that this decree 
must be reversed. Now it has been very ably urged that if there 
was no maritime lien, there were two other liens under which this 
court ought to give relief. The first was that the plaintiff never 
parted with the possession of the vessel, that he instituted this suit 
when he had possession, and therefore he has the lien of common 
law, the lien of a man who has done work on any instrument, or 
vehicle, or piece of property, and retained the possession until he 
is paid. I have no doubt he had the lien, or of the existence of 
it. It is also said that the state gave a lien for these repairs 
on the vessel. I have no doubt about that. But neither of these 
liens is subject to the implication in regard to the maritime lien, 
and it cannot be held, and it is not an admissible doctrine, that a 
man can go into an admiralty court and assert an admiralty lien, 
and when he fails in that, turn around and say : To be sure I did 
not have a lien that would give jurisdiction, but now that you have 
got hold of the thing, you must go on and enforce some other lien. 
If such a condition of things existed, the result would be, that any 
party could come into an admiralty court when he failed in main- 
taining an admiralty lien, having seized the vessel, and say: 
"You have got possession of the vessel and now you must turn 
round and administer the state law," and cite authorities to show 
that the admiralty court will enforce the lien of the state law. 
That is not now the doctrine of our courts. These cases have been 
reversed and decided several times, and this court in admiralty 
will not enforce the lien of the state laws. Decree reversed. 



Supreme Court of Wisconsin. 
THE STATE ex kel. NEAVELL v. PURDY. 

A promise by a candidate for office in consideration of receiving votes, to give 
monev or other valuable thing either to an individual or to the public, is within 
the spirit of the laws against bribery ; and such promise as well as the votes thereby 
obtained are void as against public policy. 

A promise by a candidate to the voters at large to perform the duties of the office 
for less than the salary fixed by law is within the same principle, and all votes ob- 
tained by means thereof will be rejected by the courts in the count. 

This was an action in the nature of a quo warranto brought to 
determine which of the parties was entitled to the office of county 



